





CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the Stateot Geargia, 
AT MILLEDGEVILLE, 


MAY TERM, 1862. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | sonore 
CHARLES J. JENKINS, 





JOHN, a slave, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. Matters of fact are proved by moral evidence alone, and the most that 
can be affirmed of such things is, that there is no reasonable doubt 
concerning them. 

In all criminal trials, whether dependent upon positive or circum- 
stantial evidence, the only question is, not whether it be possible that 
the conclusion to which the proof points may be false, but whether 
there is sufficient testimony to satisfy the mind and conscience beyond 
a reasonable doubt. 

If the degree of conviction be such that one would not hesitate to act 
upon it in matters of the highest concern and importance to his own 
interest, it is sufficient. 
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Murder, in Baldwin Superior Court. Tried before Judge 
Harris, at February Term, 1862. 


At February Term, 1862, of Baldwin Superior Court, 
John, a slave, the property of L. D. Buckner, was put upon 
his trial on an indictment, found at the same term, charging 

VoL, xxxmI—17. (257) 








258 SUPREME COURT OF GEORGIA. 


John, a slave, vs. The State of Georgia. 





LS 





——_____, 


him with the murder of a slave, Jackson, the property of 
Miss Maria MacDonald. 

The State introduced the following testimony : 

WiiuiaM M. STEPHENS testifies: I know prisoner; saw 
him on the evening of the 8th September, fifteen minutes 
after sunset, or later ; saw both prisoner and deceased at Fin- 
negan’s branch, about two and half miles from Milledgeville; 
spoke to them, and said “ good evening, boys ;” Jackson, the 
deceased, said, “ you had better say good evening, Jackson,” 
In reply to my asking him what he said, Jackson repeated 
what he had said before, and I stopped, thinking to chastise 
him, when John, the prisoner, said, “see, they have stopped, 
you had better go along.” Deceased said, ‘they know me.” | 
then left, and as I was coming up the hill, I looked back 
and saw that prisoner and deceased crossed the branch going 
on towards Scottsboro’. One of the negroes, I can’t say which, 
had a satchel or carpet bag in his hand. John _ belongs 
to Mr. Buckner, and Jackson belonged to Miss MacDonald. 

Cross-EXAMINED.—The deceased was insolent and drunk, 
John was sober; deceased was staggering, John perfectly 
cool. 

L. L. WATERS corroborates the testimony of Stephens, the 
preceding witness. 

ELAM JOHNSON swears: It is about three and a half’ 
miles from Milledgeville to Scottsboro’, and about one 
and a quarter miles this side of Scottsboro’ to the place 
where the body of Jackson was found. From Milledgeville 
Court House to Finnegan’s branch it is two to two and a 
half miles. “Deceased was found between a quarter anda 
half mile the other side of Finnegan’s branch. Carter’s mill 
is the other side of the branch. I saw the dead body about 
the 8th September. After I had passed Finnegan’s branch, 
~ I met a negro who told me that there was a negro on ahead 
who had been murdered. This was between day-break and 
sunrise. The negro said he did not know who the deceased 
was; said the body was lying off in the old field a piece; 
said that as he came along he looked off to the right, and 
saw some one lying as though he were asleep ; went a little 
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urther, and saw traces of blood, followed the trail where the 
body seemed to have been dragged, and came to deceased. 
About ten feet from the edge of the road there is a foot path, 
where a good deal of blood was seen. Rocks were lying in 
the path with blood on them, and near the path, in a little 
wash, there was a large rock wit! blood on it. I followed 
the trail, and found the deceased, no blood where he lay, but 
some on his sleeve. When I got to the point where the 
negro told me he first saw the body, I looked to see whether 
it could be seen from there, and I could see it very plainly. 
I went on to Scottsboro’ from the place where I found the 
body, and told Mr. Buckner what I had seen, and of my 
meeting a negro man at Finnegan’s branch, who had appa- 
rently refused to meet me as he had never done before. He 
turned out of the way, and took a path through the woods, 
which made me suspect that he knew something about the 
murder, or had some hand in it. This negro belonged to 
Mr. Keel, and was named Minor. I had never met the 
negro that far towards Midway before. I did not know 
where Minor was at work at that time. Minor had a wife 
at Buckner’s; usually went to see her on Saturday night, and 
returned Monday morning. To have come from Mr. Buck- 
ner’s, the path the negro took through the woods was the 
nearest way to the depot, where I think he was at work. 
Minor is a carpenter. I told Buckner that I had sent word 
to Haygood, at town, to meet me at Finnegan’s branch with 
his hounds. Buckner and I went. to the branch as soon as we 
could, and there met Haygood. The hounds were put out, and 
took a track which they followed to Midway. We followed 
the dogs, and after reaching Midway, the hounds changed 
their direction, and run off in Mr. Ramsay’s field, and lost 
the track about the hotel. The party, then consisting of 
Buckner and others, went to the Milledgeville depot to see 
the boy Minor, and carefully examined him to see if there 
was any blood on his clothes or guilt in his countenance. 
Saw no blood about him, or signs of guilt. ‘Che party then 
came back to town, and learned that Buckner’s boy was sus- 
pected, and I told Buckner about it when he went back to 
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Scottsboro’. When I got back to Buckner’s house, the boy, 
John, came meeting me. I discovered his clothes were wet, 
and asked him “ how come your clothes wet?” He answered 
that he had been drawing water at the well, and that the 
bucket had leaked on him. I then asked some other negroes, 
who were standing near, if they had seen John drawing 
water. They answered no, but one of them said he had seen 
John take a tuband go in the wash-room. I then examined 
Jolin’s clothes, and found, where they were dry, small spots 
of blood in many places, and where they were wet, larger 
spots, some as large as my thumbnail. I remarked to Buck- 
ner, this looks suspicious, I started on to the house, and 
Buckner said, “let’s examine him further.” I called the boy 
again, and he came up. I then stooped down, put on my 
spectacles, and said to Buckner, “I am satisfied.” I then 
went to the house, and left John and his master to- 
gether. John appeared to be a little excited when he was 
examined. When [I first went to Buckner’s, before I sus- 
pected John, I found him cutting wood. I spoke to him, 
and observed that he did not turn round to answer me, but 
turned his head over his shoulder to reply, his back being 
towards me, which circumstance I afterwards recalled as 
rather indicating his guilt. I saw blood from the breast 
down to the feet on the clothes; saw no other sign but that 
of blood. I was superintending Buckner’s business: In the 
morning when I first got home, and told Buckner of the 
murder, in the course of the conversation Buckner said that 
some of his negroes would get in a scrape if they did not 
look out; that John had failed to come home and feed the 
hogs the night before. I got to Buckner’s, the first time, a 
little after sun-up. John was present at this conversation. 
Cross-EXAMINED.—I was sworn before the committing 
magistrates. When I saw the negro who turned off from 
me on the road, I thought it was Keel’s negro, or a runaway. 
After the negro crossed the fence, he broke off into a brisk 
trot. About nine or ten o’clock, when I first saw Minor, | 
examined the clothes he had on, his chest, and his hat. He 
had time to have changed his clothes. I judged from the 
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appearance of the blood where the murder had been commit- 
ted, and the dew being knocked off the grass, that it could 
not have been committed more than fifteen or twenty, or per= 
haps thirty minutes. It was not more than two hundred yards 
from the place I met the boy to where the body was found. 
I met the boy before sun-rise; met Keel’s negro a little after 
day-break, and before meeting the other boy. It is a mile 
and a quarter from where the body was found to Buckner’s. 
I met the boy who turned out of the road a little after day- 
break ; from where I met him to where the body was found 
was between a quarter and a half mile. 

RE-EXAMINED BY STaTE.—Whien I first saw the body 
it was lying on its face; a hat put carefully on the back of 
the head, another hat near by, and a dark satchel across one 
of the arms. A plug of tobacco ‘vas found near where the 
homicide took place. The side of the head was sunken in, 
and there appeared to bea hole just above one ear, and a 
cut in the temple; head appeared all broke up. The body 
was dragged down the road and off into the field. Some 
spots of brains on the ground where the homicide was, and 
in a wash, there was found a big, bloody rock, and a big 
spatter of brains near the rock. John claimed a woman at 
Miss MacDonald’s as his wife. I can’t say when the homi- 
cide was committed ; it is only a matter of opinion. 

Re-EXAMINED BY COUNSEL FoR PRISONER.—I thought 
the homicide occurred in the morning, because the dew had 
not formed again where the body had been dragged along, 
but does not think so now, because the body, when turned 
over at 10 o’clock, was stiff. 

NaTtHAN C. Kee testifies: On the Monday morning after 
the homicide the boy, Minor, who belongs to me, was at the 
depot soon after breakfast. 

SALLIE KENAN, a slave, testifies: Sunday before the 
homicide, John was telling her“his troubles; that he had a 
wife at Mr. Buckner’s; the first year she had done very well, 
but the year after, she went to Miss MacDonald’s, and had 
not done so well; that Jackson had gained her affections ; 
that he had undermined him, he didn’t know how, but that 
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Jackson would meet his deserts before he died. I saw pris- 
oner between nine and ten o’clock Sunday, before the homi- 
cide. 

SarAH WHITEHEAD, a slave, sworn, says, I saw prisoner 
in the afternoon of Sunday, the 8th September, and he asked 
me where Jackson was. After preaching, I heard John ask 
Jackson to go home with him. I saw them go off together, 
I was the wife of Jackson; he was not at my house that 
night. Neither of the boys were drunk. They seemed to be 
cross, but I did not know for what. 

Cross-EXAMINED.—Jackson never stayed with any other 
woman, and never had missed staying with her any other 
Sunday night but that night, when John persuaded him to 
go with him. John and Jackson left near sun-set ; heard 
no threats. 

Oscar, a slave of General Myricks, testifies: I saw John 
and Jackson together when the sun was about a half hour 
high, on Sunday, 8th September, about a half mile from 
town, in direction of Scottsboro’, near Mr. Trippe’s. They 
were at cross questions. John said to Jackson, he was not 
scared, and Jackson said he was not scared. John replied, 
nobody’s money was scared but his. Jackson said, I have 
got no money to be scared. Both appeared to be drinking. 
John had a black oilcloth satchel in his hand. Jackson had 
none. 

Cross-EXAMINED.—Don’t know who owned the satchel. 

Sarah Whitehead, recalled, Jackson had a dark satchel 
when he left town. 

GREEN, a slave of Colonel DuBignon’s, swears, I overtook 
John the evening of the 8th of September, on this side of 
Carter’s mill, about one hundred and fifty yards from the 
bridge. I was going from Milledgeville; met with John 
about dark, seven or half past seven o’clock. John was 
standing on the roadside. I hailed him and asked who 
that was. John replied, it isme. I told him not to scare 
my horses, but to get out of the way. I soon discovered who 
it was, and at John’s request I let him ride with me to Buck- 
ner’s gate, where he got off, and I went down to the borough. 
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During the ride John said, Green, I have got no wife. I 
asked him if he and Lou had split, John replied that Jack- 
son had been working some of his damned root works under 
the ground, and had cut him out; that he had: swore to 
Jackson’s mistress that morning that he and Jackson had 
made up, but he had told a damned lie. I told himif he 
did not mind he and Jackson would get to fighting, and one 
would murder the other. He said, no, I don’t want to mur- 
der any man, and Buckner is a man who would not pay five 
cents to save him. I understood by this that Mr. Buckner 
would not protect him in anything wrong. 

John also said, that if he had what he had last year, he 
would go and get in the bed, and if Jackson came there I 
would hear of somebody being dead before Tuesday morning. 
He said he had a bowie knife last year. 

EpWARD, a slave, testifies: I met John and Jackson in 
Midway, on the 8th September, about sun-down, going to- 
wards Scottsboro’. John was talking rapid. He said, “T’ll 
be G—d d—d if I don’t do so,” but I did not hear what. 
Jackson was drunk, If John was he did not show it. He 
was excited considerably. 

Cross-EXAMINED.—Did not hear what was said between 
them. 

MINoR, a slave of Mr. Keel’s, swears: I remembet meet- 
ing Mr. Johnson the Monday morning referred to by him, 
I was coming from Mr. Buckner’s and going to Mr. Keel’s 
house at the depot. I turned off from the road by an old 
path, as stated by Mr. J. I usually went that way after 
crossing the fence. I jumped overaslashy place. I left 
Mr. Buckner’s at nearly daylight. I saw John before I left. 
He came to my door and told me, as I went along that 
morning to look for two plugs of tobacco which he dropped 
somewhere on the road. I asked him where he lost it, and 
he replied he did not know, nnless it worked out of his pocket 
when he got behind Mr. Grantland’s carriage last night. He 
told me if I did not see him when I got back, to give the to- 
bacco to two other negroes. I: gave him three chews, and John 
went off ina hurry. He did not find the hogs that morning. 
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EDWARD, a slave, sworn, says: Two weeks before the 
homicide John told me that Jackson was fooling about his 
wife, and that if he did not let him alone he’d kill him. 

General S. P. Myrick testifies: I saw the body on Mon- 
day morning at eight o’clock; the limbs were stiff; the 
wounds were in the head, which was horribly mangled. J 
thought the death was caused by a wound from a knife. 

Cross-EXAMINED.—I saw the body twice; the last time 
about nine o’¢lock. The blood at the place where the homi- 
cide took place looked fresh, as if it had been recently shed. 
Did not examine the blood in the path, but that in the gully. 

E. D. Brown swears: I went to the body of deceased 
early on Monday morning, and then went to the place where 
he was probably killed. ‘There was a stream of blood four 
or five feet long, and seemed to have been done several hours. 
There was some blood at a drain not far off, where there were 
some more bloody rocks; the blood there appeared fresher, 
The place where the blood appeared to be dried was the place 
where the first blood was spilt, and there was perhaps more 
blood there than at the place where the head seemed to have 
been mashed. The weather was warm. 

Cross-EXAMINED.—The ‘second blood I saw was fresher. 
Some of the blood at this place had coagulated, and some 
not; some twelve or fifteen feet between the first blood seen 
and the place where the head was mashed. Blood in small 
quantities would probably coagulate in an hour. 

PETER FERRELL deposes: I saw John on Sunday morn- 
ing, and he told me there was a runaway to be found between 
Carter’s mill and Finriegan’s branch, who had an axe and a 
hatchet with a long handle to it, and he wanted me to come 
and catch him, that he was afraid he would kill some one if 
he was not caught. I told him to bait the negro, which he 
promised to do. John knew that I was marshal, and used 
to catching negroes. 

L. D. Buckner testifies: On Monday morning after the 
murder I examined John, and found spatters of blood on his 
clothes from his hips down. Johnson came to my house a 
little before breakfast. It was an hour and a half before we 
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got off to body of deceased. When I saw the blood on his 
clothes, John said that, after he had heard of the murder, he 
found he might be suspected, and he tried to wash the blood 
from his clothes, that it had come there by his having killed a 
pig; that Albert, another boy, had helped him to bring the 
pig to town; a part he had carried to Mrs. McComb’s negro 
woman, and a part to the mother of his wife. He said he 
had got the pig somewhere about the borough. Mr. Miller 
complained of having lost some pigs. Did not investigate 
the matter, because his boy was suspected of killing deceased. 
Don’t know of John changing his clothes that day. The girl 
of Mrs. McCombs, to whom the pig was carried, was named 
Cretia. , 

Cross-EXAMINED.—Saw the hats where the body was 
found. Neither of them belonged to John. .He might have 
changed his clothes while we were absent at the body. 

Drv, a slave, sworn, says: Iam the mother of Louisa, 
the wife of John. John did not bring me a pig, or any part 
of one, any time about the: homicide. 

Cross-EXAMINED.—I got a piece of pig from John about 
three months before. 

LucreEtTIA, a slave of Mr. McCombs, swears: John never 
brought me any pig, or sent any. 

SARAH WHITEHEAD recalled: Jackson had two hats, one 
a straw, the other a wool hat, which he took with him when 
he left; one he carried in his pocket or carpet-bag. 

Cross-EXAMINED.—Before he left he had one in his hand. 

ELAM JOHNSON recalled: One of the hats found at the 
body was a straw, the other a wool hat. When I returned 
home after dinner, on Monday, John had on a pair of clean 
brown linen pants. It was a warm day. 


EVIDENCE FOR THE DEFENSE. 


. Dr. THomas Lamar testifies: I saw the body on Mon- 
day morning between seven and eight o’clock; the blood 
looked fresh. In my opinion the homicide took place be- 
tween four and five o’clock that morning. 
Cross-EXAMINED.—I saw no blood except on the rocks. 
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I saw none which could coagulate ; saw no pool of blood. I 
did not remain long, and made_no examination of the body, 
I could not fourm any satisfactory opinion from the appear- 
ance of the blood as to the time the homicide was committed, 

WALTER PAINE, sworn, says: I saw John in town on 
Sunday, 8th September, also Jackson. I saw Jackson first 
at dusk by himself. I saw him again at half-past eight 
o’clock. I first saw him at the stable, the second time I saw 
him at Walter Mitchell’s gate. I know him well, and con- 
versed with him at Mitchell’s gate. Did not see John after 
dinner. Jackson did not seem drunk. 

Rapun Coins swears: I live about a quarter of a mile 
from where the homicide took place. A little before day I 
heard loud swearing and talking near about that place—in 
that direction. I heard two voices. 

Cross-EXAMINED.—I went to where the body was found; 
saw knife, two hats and some tobacco. One of the hats was 
in a carpet-bag. I never said anything about the loud curs- 
ing to any one. The hats, a small pocket-knife, and the 
tobacco were found where the bloody rocks were. The half 
of a bar of tobacco, with blood on it, was found there. 

Re-ExaMinED.—The tobacco was found on the edge of 
the road, to the left, as you go out. 

L. D. Buckner, recalled says: A small piece of tobacco 
and a white handled knife, with three blades, was found 
where deceased was killed. The balance of the plug, as dis- 
covered by fitting the two pieces together, was found in the 
carpet-bag of deceased. 

Cross-EXAMINED.—I do not remember who was present 
when the tobacco was fitted. 

ALBERT, a slave, sworn, says: I saw John in the road 
on Sunday evening before Jackson was killed. After John 
left Mr. Buckner’s he went down the road to Mrs. Fitzger- 
ald’s. It was about an hour in the night. John said he 
went to Mrs. Fitzgerald’s. I don’t know whether he did or 
not. 

CHRISTIANNA, a slave, testifies: I saw John the Sunday 
night. He stayed at my house that night. He first entered 
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another house near mine, where I heard him talking. After 
awhile he came into my house, and went out before day. 
His wife turned him off. He was not accustomed to stay in 
my house. 

Cross-EXAMINED.—I dont know at what time John left 
my house. I think I went to sleep after he left. 

WiLtiAM FREENY, a slave, swears: I saw John coming 
from Miss MacDonald’s about day-break. 

Dr. LAMAR, re- called i in rebuttal by the State, says: From 
the appearance of thé blood I saw, it might have been shed 
ten or fifteen hours. 

The testimony here closed, and the Court having charged 
the jury, they returned a verdict of guilty. Counsel for pris- 
oner moved for a new trial on the grounds following, to-wit: 

1st. The verdict is contrary to law, and strongly and de- 
cidedly against the weight of evidence. 

2d. That since the case was submitted to the jury, there 
has come to the knowledge of counsel for prisoner, additional 
evidence in his behalf, hereby verified by affidavit. 

The affidavit was made by L. H. Briscoe, Esq., one of the 
counsel for John, who deposes, “ that since the case was sub- 
mitted to the jury it has come to the knowledge of the coun- 
sel for the accused, that John S. Thomas will testify, that on 
the morning of the 8th September he heard in the direction 
where the homicide was supposed to have been committed, 
loud noise and talking, indicating some difficulty, or violent 
altercation about day-break, or somewhat sooner, which tes- 
timony was unknown to counsel till after verdict rendered, 
and is regarded as highly material and important.” This 
was sworn to before P. M. Compton, a Notary Public. 

The Court refused to grant a new trial on any of the 
grounds taken in the motion, and this refusal is assigned as 


error. 


BriscoE, A. H. KENAN, for plaintiff in error. 


Lorton, Solicitor General, and McKiIn ey, for defendant 
in error. 
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By the Court—Lumpxtn, J., delivering the opinion. 


In this case, the fact that the deceased came to his death 
by violence inflicted by a third person, and that the homicide 
was malicious, is not disputed. And the only question is, 
who committed the crime? And the answer to this question 
depends upon circumstantial evidence, there being no direct 
proof of the guilt of the prisoner. Thig embraces a wide 
range of enquiry. 

It has been well remarked, that ver few crimes of great 
enormity, and involving a resort to violence in their perpe- 
tration, can be committed without leaving such traces in the 
circumstances by which they are attended as to lead to the 
detection and conviction of the perpetrator. It is rare, in- 
deed, that any amount of coolness and calculation, any degree 
of ingenuity, or any power of foresight, has ever been suffi- 
cient to disentangle one from the meshes of that intermina- 
ble web of circumstances which is interwoven around and 
into the nature and character of every criminal act. It con- 
stitutes one of the great guarantees which God has given, 
that the perpetrators of crime shall not go unpunished. 

Evidence includes all the means by which any alleged 
matter of fact, the truth of which is submitted to investiga- 
tion, is established or disproved. None but mathematical 
proof is susceptible of that‘ high degree of evidence called 
demonstration, which excludes all possibility of error. Mat- 
ters of fact are proved by moral evidence alone, and the most 
that can be affirmed of such things is, that there is no reason- 
able doubt concerning them. The true question therefore is, 
in all criminal trials whether dependent upon positive or 
cifcumstantial evidence, not whether it be possible that the 
conclusion at which the testimony points may be false, but 
whether there is sufficient proof of its truth to satisfy the 
mind and conscience beyond a reasonable doubt. In other 
words, to produce a degree of conviction that one would not 
hesitate to act upon in matters of the highest concern and 
importance to his own interest. (Wills on Cireumstantial 
Evidence.) 
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The testimony in this case shows clearly that the prisoner 
had a motive for committing the crime. He was actuated by 
jealousy, of a most malignant and terrible character, such as 
that delineated by Shakespeare in his Moor of Venice. This 
passion had taken entire possession of his bosom, and shook 
the throne of reason to its very centre. It is not shown that 
any other human being in the world entertained any hatred 
toward the deceased. This taken in connection with the 
facts proven, show that revenge prompted the deed. The 
satchel, hats and tobacco of Jackson were found with his 
dead body, while the wounds inflicted upon his person de- 
monstrate that every blow was guided by the most intense 
malice. ; 

The communication, probably false, made to the Mayor of 
Milledgeville on the morning of the day when the murder 
was perpetrated, discloses the deliberate purpose teaming in 
the brain of the prisoner to kill his victim. His plan was 
then concocting, and he intended to put the community upon 
a false trail, hoping thereby to elude suspicion and detection. 

When his clothes were found bespattered with the blood 
of the slain—which he attempted to wash out—he gave a 
false account of the cause why they were wet, and a still more 
false account of the cause of the blood: itself. If there was 
any other way upon earth of accounting for these stains, why 
did he not explain it? Here opportunity was afforded him 
of testifying in his own behalf, and yet the statement he 
made is proven to be utterly untrue. Had a careful and 
thorough examination been made, it is more than/ probable 
that the traces of brains as well as blood, would have been 
found upon his apparel. 

Leaving out the testimony of Mr. Paine, and the proof 
would rather lead to the conclusion, that the murder was 
committed on Sunday night, while the parties were journey- 
ing together from Milledgeville to Scottsboro’, a strange 
companionship between two such men, one solicited, however, 
by John, and there is nothing in the proof of Dr. Lamar, or 
any other witness, to contradict this assumption. But ad- 
mitting that Mr. Paine is not mistaken in having seen Jack- 
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son in Milledgeville at half past eight o’clock on that par- 
‘ticular night, and that Mr. Thomas overheard the violent ° 
altercation the next morning, and that this was the death 
struggle between the combatants, in which Jackson came to 
his end, still we challenge the closest scrutiny of the testimony 
and venture the assertion, that there is nothing in all this 
inconsistent with the idea that John was the slayer of Jack- 
son. It seems to be assumed in the argument that a complete 
alibi is proven as to the prisoner Monday morning, the wit- 
ness, Christianna, swears that John came to her house Sun- 
day night, and went out before day, but she does not know 
at what time he left, and Freeny testifies that she saw John 
coming from Miss MacDonald’s about day-break, and this 
vague testimony is the whole of the proof upon this subject. 

So that in either view of this case, whether the murder 
took place in the early part of Sunday night, or about day 
on Monday morning,, John has failed by the able efforts of 
his distinguished counsel, to free himself from the charge of 
blood-guiltiness, which the testimony fixes upon him and 
none other. 

We cannot grant a new trial on the ground of newly dis- 
covered evidence, because the application is not supported by 
the usual showing. But mainly for the reason that Rabun 
Collins substantially testifies to the same facts that Mr. 
Thomas, it is alleged, would prove. And further, that con- 
ceding the truth of the statement, in our opinion of this case, 
as we have already endeavored to show, it would not, and 
ought not, to change the verdict of the jury. 

‘While we pity the prisoner therefore, who believed, whether 
rightfully or not, that his wife’s affections had been stolen 
from him by another, and he was thereby maddened to visit 
with condign punishment, the supposed wrong-doer, yet he 
must remember that human law, as well as the Divine Law- 
giver, has said, “ vengeance is mine, and I will repay.” 

Let the judgment be affirmed. 
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Joun C. Brownino, plaintiff in error, vs. Stuon D. Hap- 
LEY, defendant in error. 


1, In a suit in chancery, by certain wards against their guardian, for 
account and settlement, a Receiver was appointed, and the defendant 
required to deliver to said Receiver all and singular the estate of said 
wards, ‘‘of whatever consisting, either real or personal property, 
money, choses in action, or other valuable thing.’’ The Receiver filed 
his petition, asking an attachment, as for contempt against the guar- 
dian, for having failed to pay over the money appearing to be due by 
his last return to the Ordinary; to which the defendant responded, 
that the balance stated in his said return neither was nor ever had been 
money in his hands, but represented money due by him to the estate 
of his wards’ father, and on settlement between the administrator of 
said estate and himself, as guardian, treated as money, and charged 
against himself in his returns; that said balance had been reduced by 
subsequent transactions; and that he was unable to pay the amount 
of his indebtedness, by reason of the condition of the country, but had 
complied with the order of the Court as far as he was able to do so: 
Held, that the respondent was not subject to attachment for contempt. 


Petition to make rule absolute. Decision by Judge Han- 
SELL, at Chambers, May 5th, 1862. 


At December Term, 1861, of Thomas Superior Court, John 
C. Browning, the plaintiff in error, was appointed Receiver 
of the estate, both real and personal, of the minor heirs of 
Samuel H. Hadley, and an order passed requiring the defend- 
ant in error, Simon D. Hadley, guardian of said minors, to 
turn over to the Receiver, and deliver forthwith, all the 
estate of said minors, of whatever consisting, either real or 
personal property, money, choses in action, etc. 

A short time thereafter Browning made his petition to the 
Hon. A. H. Hansell, Judge, etc., in Chambers, setting forth 
the above order, and alleging that Simon D. Hadley had 
delivered to the Receiver the land and negroes, and some five 
hundred dollars in notes, the property of the estate of the 
minors, but that he was indebted to the minors the sum of 
seven thousand one hundred and fifty-six dollars and sixteen 
cents, as appeared by a copy of his last annual return append- 
ed to the petition. 

The petition further alleges, that the plantation of the 
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minors, turned over to the Receiver, was in a wretched con- 
dition ; that the negroes needed food, clothing, etc., and that 
a large amount was needed to supply these things, and to put 
and keep the plantation in working order, and that for want 
of the means belonging to the estate in the hands of the 
defendant, the Receiver was put to divers straits and unne- 
cessary expense; that the defendant wholly refuses to obey 
the order of his Honor, and to turn over the money he 
acknowledges to be due to the estate of the minors. A rule 
nisi is prayed for, calling on the defendant to show cause why 
a rule absolute and attachment should not be had against 
him for contempt. At the hearing, which was on May 5th, 
1862, defendant submitted his answer, in which he denies 
having disobeyed the order of the Court, but asserts that he 
has complied therewith as far as was in his power; that the 
balance appearing to be due, by his last return, has been 
reduced by payment made by him in bacon and other things, 
and by his paying said Receiver twelve hundred and seventy- 
five dollars since the passage of the order; that the amount 
due on the balauce since the payments is chiefly a debt made 
and due to Samuel H. Hadley, while in life, and a debt made 
to E. Seixas as administrator of said Samuel H., on the sale 
of a negro by said administrator, which debts were taken and 
received by respondent from the administrator as cash, and 
so charged by defendant against himself in his returns, when 
in fact he received but little, if any cash, from the adminis- 
trator, and that the balance will not exceed the principal and 
interest of said debts. Defendant, in his answer, further pro- 
poses to give all the notes he has in possession, and if 
they are not enough, to give his own notes in settlement of 
the balance. Defendant avers that he has done all in his 
power to comply with the order of the Court, and has failed 
only through the want of means to do so. 

Defendant insists that said balance is but a debt, and not 
cash in his hands, and that it cannot be demanded as cash. 
He has not the cash, and is unable to procure it in the pres- 
ent condition of the country. He denies that he had any 
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money in his hands belonging to the estate of the minors at 
the time of the passage of the order. 

Upon hearing the-motion and answer, Judge Hansell re- 
fused to make the rule absolute, and also refused an order 
that an attachment issue for contempt, and plaintiff excepts. 


DreGRAFFENREID, for plaintiff in error. 


No appearance for defendant in error. 


By the Court.— JENKINS, J., delivering the opinion. 


This is an application for an attachment for contempt, al- 
leging a failure of the defendant to comply with an order of 
the Court, (granted pending a suit in chancery against. him 
as guardian, by his wards,) requiring him to turn over to the 
applicant, as Receiver in Equity, all the property in kind, 
as well as money, in his hands, belonging to the complain- 
ants. It appears, both by the petition and the answer, that 
respondent promptly delivered to the Receiver, in obedience 
to the order, the real estate, negroes, and other property, ex- 
cept money. The petition for attachment alleges as contempt 
the respondent’s failure to pay over money, and the applicant, 
relies upon his last return to the Ordinary, stating a specific 
balance due by him to his wards as evidence of so much 
money in hand. The answer sets forth that that balance 
neither is, nor ever was money in hand; that it consists 
chiefly of two items, viz: Ist, a debt due by him to the 
father of his wards at his death, and 2dly, a debt contracted 
with the administrator of his ward’s father by the purchase 
of property at administrator’s sale; that to facilitate a settle- 
ment between the administrator and respondent, as guardian, 
the latter receipted to the former for the aggregate sum of 
those debts as so much money, whereby the administrator 
was discharged, and the guardian charged pro tanto, but that 
no money passed between them; that, therefore, while he 
admits an indebtedness to his wards, he denies the possession 
of money in hand; that since the making of his return, the 
balance stated has been reduced by expenditures and pay- 

VoL, xxxmI—18. 
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ments; and finally, that he has made efforts to raise a suffi- 
cient sum to discharge his actual indebtedness, which have 
failed by reason of the present condition of the country, 

The applicant does not controvert this answer, but predi- 
cates upon it a motion for a rule absolute. 

There are three reasons why this rule should not be granted: 

1. The order appointing a Receiver was not a final judg- 
ment against the guardian. It was in the nature of an inter- 
locutory decree in a suit pending in chancery. It contemplated 
the transfer of everything belonging to the wards then 
actually in the hands of the guardian, and capable of ren- 
dition, to the Receiver, to be by him held and managed 
pendente lite. To this extent it has been complied with, 
There was really no money in hand, and consequently, by 
the terms of the order, none to be delivered. 

2. The return shows, not money in hand, but a sum then 
due by the guardian. It does not even show the sum due 
at the time the rule absolute was moved. He alleges that it 
has been reduced by subsequent transactions. It is certainly 
not by the short process of attachment for contempt that an 
uncertain amount of indebtedness is to be ascertained. Its 
ascertainment may involve much litigation, and must be 
reserved for a final hearing of the bill. 

3. Respondent’s prompt obedience to the order quoad the 
property in kind, and his inability to raise money where- 
with to discharge his actual indebtedness, entirely relieve 
him from the imputation of contempt. 

The Court below very properly refused the rule absolute. 

Let the judgment be affirmed. 
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Joun H. Denson, plaintiff in error, vs. ANDREW J. MILLER, 
defendant in error. 


1, Interrogatories, to be objectionable on account of being leading, must 
suggest the answer. 

2. To entitle a security or endorser to the benefit of the provisions of an 
Act for his relief, etc., of December 26th, 1831, itis only necessary 
for him to notify the holder to sue the note. It is not necessary that 
he should, in addition, notify the holder that unless he did proceed to 
collect the note that he would claim the benefit of that Act. 

3..When the note became due on the first day of June, and the witness 
testified that the notice was given in the spring, it was not error in the 
Court to charge the jury, that the witness might have been mistaken, 
but that it was for them to determine upon all the facts and testimony, 
whether the note was due at the time of the notice or not. 

4, A new trial will not be granted when the verdict is supported by the 
evidence, and the case has been fairly submitted to the jury by the 
Court. 


Complaint, in Baldwin Superior Court. Tried before 
Judge Harris, at August Term, 1861. 


Plaintiff in error, who was also plaintiff in the Court below, 
brought his action at the May Term, 1860, of Baldwin In- 
ferior Court, against the defendant to recover the amount 
due on the two following notes: 


One day after date we, or either of us, promise to pay 
John D. Denson, or order, one hundred dollars, value re- 
ceived. Brunswick, April 1, 1858. 

E. M. Moore, 
A. J. MILLER. 


Sixty days after date we promise to pay John D. Denane, 
or order, two hundred dollars, value received. 


E. M. Moore, 
A. J. MILLER, 


Defendant plead that he was security only, and as such 
had given notice to plaintiff to bring suit, in accordance with 
the Act of 26th December, 1831, which plaintiff neglected to 
do within the time prescribed, and that defendant was in 
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consequence, discharged from all liability. The case was 
taken to the Superior Court by appeal, and on the trial, de- 
fendant, in support of his plea, offered to read the answers of 
John B. Miller to interrogatories, to which plaintiff objected, 
on the ground that the questions were Jeading in their char- 
acter. This objection had been written on the interrogatories 
at the time they were crossed by plaintiff’s counsel. The 
Court overruled the objection, upon the ground that the ob- 
jection must state how and in what manner the questions 
were leading. The answers were admitted in evidence, and 
plaintiff excepted. The following are the interrogatories and 
answels : 

2d. If you say you know the parties, state what you know 
in regard to John D. Denson holding two notes against the 
defendant, and state how you became acquainted with the 
fact that defendant was security on the two notes. 

The witness answers, Denson told me that he held two 
notes of E. M. Moore for $300, on which defendant was 
security. 

Defendant also read the answers of John Gardell to inter- 
rogatories as follows: 

2d. I was present and heard a conversation between Den- 
son and Miller. Miller told Denson to sue the parties im- 
mediately. 

3d. I did hear Miller tell Denson to sue said notes, 


CROSS—-INTERROGATORIES. 


Ist. The conversation was in Brunswick, Glynn county, 
Georgia, some time in the spring of 1858. It was at Mr. 
Danjaux’s house, and I think he was present. I do not know 
whether these are the same notes. I understood the notes 
to amount to $300, but did not see them. 

Plaintiff objected to the part of Gardell’s answers relative 
to the notice given to sue the notes, on the grounds that it 
was no notice under the statute, being too vague and indefinite 
for that purpose, that a request to sue immediately was un- 
authorized by the statute, and should be withheld from the 
jury by the Court, (the proper judge of a legal notice,) unless 
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there was some accompanying testimony showing that it was 
intended to put the plaintiff on notice, that some benefit or 
relief was sought by reason of securityship, and in virtue of 
some particular law. 

The Court overruled the objection, on the ground that the 
jury were the judges of the sufficiency of the notice, and 
plaintiff excepted. 

Plaintiff, in rebuttal, read the answers of J. W. Shotwell, 
which proved that “ Moore was hopelessly insolvent at the 
time of the contract ;” that “the credit was given to Miller, 
the plaintiff having refused to sell to Moore on credit ;” that 
defendant said that “Denson was to put the boat in good 
repair, and if he does not do it he would not pay him a cent.” 
The answers also state that Miller, at the time of the trade, 
was accepted as satisfactory security on the note to be given, 
the name of John B. Miller having been offered and refused 
as such. 

The testimony being closed, the Court charged the jury, 
among other things, “that it was proper to consider that 
human memory is falacious, and a witness in swearing as to 
the time of any occurrence, may honestly err as to a date or 
period. He may say spring when the season was really sum- 
mer, or may say summer when the season was really winter, 
ete., and the jury must look to all the circumstances of the 
case in making up their opinion as to the time of notice.” To 
this charge plaintiff excepted, as illustrative of a state of facts 
not existing in the case. 

Plaintiff requested the Court to charge the jury, “that a 
simple request by the security on a note, duly given as to 
time, to the holder to sue the same, was too vague and un- 
certain to constitute legal notice under the statute, but that 
there must be some proof either in the words of the request, 
or otherwise, sufficient to put the holder on notice that the 
security was seeking to avail himself of his legal rights and 
exemptions as security, on failure of the holder to sue in 
time.” The Court refused to give the charge requested, and 
plaintiff excepted. The jury found for defendant, and plain- 
tiff moved for a new trial on the ruling, charges, and refusal 
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to charge, herein excepted to, and on the additional grounds, 
that the verdict was contrary to law, the evidence, and the 
charge of the Court. The motion for new trial was refused, 
and plaintiff assigns said refusal as error. 


BrRIsoo8, for plaintiff in error. 


McKIn ey, for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The first objection urged in the argument was the decision 
of the Court below refusing to reject the answers of the wit- 
ness, John B. Miller, to interrogatories sued out in the cause, 
The objection insisted on was that the interrogatories pro- 
pounded to the witness were leading. 

1. Interrogatories to be objectionable as leading, must sug- 
gest the answer to the witness. The questions to which this 
objection has been made do not suggest the desired, or in fact 
any, answer, and are not, therefore, leading. 

2. The defendant being only a security on the note sued 
upon, notified the plaintiff to sue the same. The plaintiff 
objected to the sufficiency of this notice, under the Act for 
the relief of securities and indorsers, of 26th December, 1831, 
Cobb’s Digest, 596, and claimed that it was necessary, to make 
such notice effectual, for the security to notify the holder of 
the note that he intended to avail himself of the benefit of 
that Act if suit was not brought, ete. We agree with the 
Court below that this was not necessary—all the Act requires 
is, that the security notify the holder to bring suit, or to pro- 
ceed to collect the same, which is in effect the same. If this 
be done, and suit is not instituted within three months, the 
security is discharged from further liability on the note. 

3. We can not see any error in the charge objected to. The 
point of the objection was this: one of the notes was not 
due until and on 3lst May—2d June. The time when the 
notice to sue was given was in the spring of 1858. Counsel 
insisted that this note was not, therefore, due at the time the 
notice was given, for when it matured the spring was past. 
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In reply to this position the charge was appropriate, for it is 
very common for persons and witnesses, in speaking of past 
transactions occurring in June, to say that they occurred in 
the spring of the year, and indeed it is not very clear but 
that they speak accurately, for although the months of March, 
April and May are generally regarded as the spring of the 
year, yet there is high authority for saying that the spring 
continues until the summer solstice, or 21st day of June, and 
up to that time many, if not the majority of persons, speak of 
and regard the season as the spring of the year. Besides, 
the defendant had notified the plaintiff to sue the notes—if 
one of them was not then due, and in a condition to be sued, 
the plaintiff ought to have promptly said that the note was 
not due, and he could not in consequence sue immediately, 
and he would no doubt have done so if such had been the 
fact. Under the circumstances we think the Court very prop- 
erly charged the jury that they “ must look to all the cir- 
cumstances of the case, in making up their opinion, as to the 
time of noti¢e,” thus fairly leaving the whole question to 
them. 

The charge requested and refused,*is disposed of in the 
second point. 

4, The only other point in the case is, whether the Court 
erred in refusing the motion for a new trial, on the ground 
that the verdict was contrary to law, or the evidence, or with- 
out evidence. We think that there was no error in this 
refusal. The evidence disclosed that the defendant was not 
interested in the consideration of the note, that he was the 
security, that he gave notice to the plaintiff to sue the notes, 
and that suit was not brought until long after the three 
months was passed. He was, therefore, entitled to a verdict 
discharging him from liability on the note. The only ques- 
tion about which there was any doubt was, whether the notice 
was given after the large note was due. That question was 
properly left to the jury, and we think the weight of the 
evidence on this point was»with the verdict. 

Let the judgment be affirmed. 
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JosEPH W. Puiuuips, plaintiff in error, vs. THE Srate, 
defendant in error. 


1, When one who is charged with a theft, sets up as a part of his defense, 
that there was a negro boy about the place who might have committed 
the theft, it is competent for the State, on the trial, to give in evidence 
the manner and conduct of the negro, on the discovery of the stolen 
article, as a reply to that hypothesis. 

2. And so it is no error in the Court, when the article oe is found 
concealed in the back yard of the accused, to argue to the jury in the 
charge, the improbability of a third person or stranger being the thief 
under the circumstances. 

8. The accused, who had heard before the trial of a witness whose testi- 
mony would be important to his defense, applied to such witness to 
learn what the witness would testify; the witness told him that he 
knew nothing; but after the trial and conviction, the accused learned 
the facts to which the witness would testify, and these being material, 
and such as would likely produce a different verdict: Held, thata 
new trial ought to have been granted, on the ground of newly discov- 
ered evidence. 


Larceny, in Chatham Superior Court. Tried before Judge 


FLEM1nG, at January Term, 1861. 
(281) 
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Joseph W. Phillips, indicted for larceny, was put upon his 
trial, at January Term, 1861, of Chatham Superior Court, 
The State produced the following testimony : 


F. L. NEACE sworn, says: Between six and seven o’clock 
of the morning of the day mentioned in the indictment, I 
went to Wayne’s stables to purchase some mules; he was not 
in, and [ then went to prisoner’s store and purchased a few 
things, and taking my pocket-book out, I left it on a barrel, 
or on the counter, in prisoner’s store. I forgot it, and then 
went back to stable and missed my pocket-book. I then 
went back to the store, and asked prisoner if he had seen it; 
he said he had not. By the advice of Mr. Richardson I got 
a search-warrant, and found the pocket-book under a wood- 
pile in prisoner’s yard. There were $225 00 in the book. 
(The witness here described the bills.) I know the pocket- 
book well, and found the same amount of bills in it as when 
I lost it ; there was a memorandum in the book written by 
myself. Prisoner said he would hold me accountable for the 
warrant. Did not see pocket-book found by officer. There 
was no person in the store except the prisoner’s wife. While 
I was going out Mr. James Ernst stepped in. It was about 
fifteen minutes from the time I left the store until I returned. 
Did not see any black boy in the store. Think it was be- 
tween eleven and twelve o’clock when I obtained the war- 
rant. I was in the store when officer found pocket-book 
in the yard. We searched his pockets and his drawers, and 
then officer went into the yard. When the pocket-book was 
found, a black boy was called by prisoner, and came in. 

WiLtiaAM Wray testifies: I read the warrant to pris- 
oner, and proceeded to search; went into his private room 
and searched there; then went into his yard, prisoner fol- 
lowed me; the further I went into the yard the more he 
receded back to the house. I went around a bend in the 
yard, and found a five-cent piece, and looking under the 
wood-pile I found the pocket-book, which Mr. Neace identi- 
fied. Mr. Phillips appeared surprised when I brought the 
pocket-book in, he appeared alarmed. The black boy ap- 
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peared pleased when the pocket-book was found; he danced. 
He is about fourteen years of age. 

Cross-EXAMINED.—Prisoner’s actions attracted me to 
search in the yard; he made no opposition to search. 

Defendant objected to that part of the testimony relating 
to the conduct of the negro boy when the book was found. 

The objection was overruled, and defendant excepted. 

No evidence was offered by defendant, and the jury, after 
being charged by the Court, returned a verdict of guilty, 
with a recommendation of mercy to the Court. Defendant 
moved for a new trial on various grounds, which are fully 
stated in the decision of the Court overruling the motion. 
Two grounds, the 4th and 6th, were abandoned in the argu- 
ment before the Supreme Court, and are not inserted here. 

Judge Fleming’s opinion on the motion for new trial : 

Each ground of this motion for a new trial will be con- 
sidered in its order. The first is, “ Because the Judge erred 
in permitting the witness Wray to testify before the jury 
what was the conduct of a negro boy in the presence of Phil- 
lips, in the employ of prisoner at the time of the larceny, 
when the stolen pocket-book was found in prisoner’s yard.” 
Suppose the conduct of the black boy had been such as to 
authorize the opinion that he was the thief, would it not have 
been good evidence for the defendant? If his conduct was 
such as to authorize the belief that he was not the thief, why 
is it not good evidence for the prosecution? The prisoner’s 
defence rested in part upon the fact that this black boy may 
have been the thief. If his conduct at the time negatived 
this idea, why is it not evidence to be submitted to the jury? 
Was not his conduct a part of the res geste ? Suppose that 
when the search commenced he had been alarmed and made 
his escape, would not such conduct on his part have been 
strong evidence in favor of the prisoner? If it be true that 
if his conduct had shown guilt it would have been good evi- 
dence for the defence, I cannot see why his conduct should 
be excluded from the jury simply, because it does not show 
guilt. If his conduct at the time of the search be good evi- 
dence on one side, it must be good evidence on the other side. 
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It would not be, in either case, very conclusive evidence, I 
admit, but surely it is evidence that ought to be submitted to 
the jury. Why should the jury be left to infer that the boy 
stole the pocket-book, when his conduct at the time would 
authorize a very different conclusion ? especially, when there, 
was no proof that the boy was in the store when the prose- 
cutor left, or had been in the store during the fifteen minutes 
that elapsed before his return. 

Second. “ Because the Judge erred in his charge to the 
jury in this, to wit: That he intimated his opinion on the 
facts in telling the jury, (it being proven that Ernst was in 
the store when the pocket-book was left or lost) that they 
should consider whether if he, Ernst, had taken the pocket- 
book he would most likely have carried it with him, or left 
it in Phillips’ yard.” Ernst having been in the store at least 
some portion of the fifteen minutes, it was of course possible 
that he took the pocket-book. The jury then had to decide 
under the testimony, whether Ernst or Phillips took it. I 
don’t think that I mentioned Ernst’s name in my charge, but 
charged the jury generally, that it was a matter for their 
consideration whether if a stranger had taken the pocket- 
book he would most likely have carried it away with him, 
or have left it in Phillips’ yard. I don’t think that this is 
an expression of opinion upon the facts. It was for the jury 
to say, under the testimony, whether any one else could have 
taken the pocket-book, and if they found that it was possible, 
then it was for them to say whether it had been carried away 
or left in the yard. I did not tell them that the pocket-book 
had been left in the yard. 

Third, “That the Judge erred in his charge to the jury, 
(the fact being in evidence that a negro boy was usually 
about the store of prisoner, and in his employ,) that they 
should not take that fact into consideration, unless it was 
also proven that said boy was in or about the store during 
the fifteen minutes that the prosecutor left or lost his pocket- 
book, and the time he returned to look for it.” The fact 
that the boy was in the employment of Phillips is certainly 
no proof that he took the pocket-book. Even if he had been 
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in the store during the fifteen minutes, it would not prove 
the fact, but only that it was possible. Surely I could not 
have erred in charging the jury that the facts must show the 
possibility that the boy took the pocket-book before they 
came to that conclusion. 

Fifth. “ Because of the newly discovered testimony of Leo- 
pold Spieldoc, as set forth in his affidavit hereto attached, 
and which has come to the knowledge of the prisoner since 
the case was submitted to the jury.” 

In support of this ground, affidavits both of the prisoner 
and the witness were offered. That of the defendant, states 
that on the morning of the alleged larceny, Ernst:came into 
his store before the prosecutor left; that he purchased a dol- 
lar’s worth of coffee, and proposed to purchase more if 
deponent would give hima bag to put itin. Deponent called 
his negro boy, who waits about the store, and sent him up 
stairs for a bag. The boy went and returned with a bag 
having a hole in it. Deponent sent him again for another 
bag, and after some delay he returned with a good one. 
Deponent had Ernst subpcened, and Ernst told deponent’s 
counsel that he was in the store before Neace left; that he 
remembered the circumstances of the bag and the coffee, but 
could not recollect whether it was on the morning of the lar- 
ceny, or some other time. Deponent says further, that he 
had heard before the trial that Leopold Spieldoc could prob- 
ably give testimony which would operate in deponent’s favor, — 
and deponent called on Spieldoc, and was told by him he did 
not remember about it. Since the case was submitted to the 
jury deponent has discovered that Spieldoc could give im- 
portant testimony when taken in connection with what Ernst 
can prove, and refers to Spieldoc’s affidavit. Deponent furth- 
er states, that he used all diligence before the trial to ascer- 
tain what Spieldoc knew or could testify, but failed in eliciting 
any information, and therefore did not subpcena him. 

SPIELDOC deposes, that between six and seven o’clock in 
the morning of the day in which the pocket-book was stolen, 
he stepped into prisoner’s store, and found prisoner waiting 
on a customer, weighing out coffee, he thinks. He did not 
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see the customer’s face, only his back, but knows he was a 
white man, and from circumstances believes him to have been 
Mr. Ernst, of Effingham county. Deponent did not stop in 
the store, but passed directly into the yard and to the privy, 
and as he stepped from the store into the yard, the negro boy 
Phillips had in his employ jumped up from the wood-pile in 
the yard, and appeared frightened, and ran up stairs with an 
empty bag in his hand, the store and dwelling being one 
building. After a little, deponent returned to the store, and 
the customer had left. Deponent further says, Mr. Phillips 
called on him, before the trial, to say what he remembered 
of the circumstances, but not wishing to appear in Court 
deponent pretended that he had forgotten all about it. Since 
the trial deponent has learned that this testimony was im- 
portant, and regrets not telling Phillips what he recollected 
of the circumstances. He mentioned the above facts to Mr. 
Levi Hart, at the arsenal, on.the day of the trial, and he was 
the first man to whom he told the circumstances in full. 

In deciding this ground the Judge says: It appears from 
the affidavit of the defendant, himself, that he had* heard 
that Spieldoc could give testimony favorable to him. He 
then knew of the witness. True, he also swears that he called 
upon the witness, who told him he did not remember about 
it. Is this a sufficient excuse for going to trial without the 
witness? He had heard that Spieldoc could give important 
testimony. Did it not occur to the defendant that his inform- 
ation must have come originally from Spieldoc himself? 
Was it not negligence to rely upon the statement of Spieldoc 
that he did not remember about it, when he must have known 
that Spieldoc had made a different statement, for he must 
have made a different statement, or he, Phillips, never could 
have heard that Spieldoe could give testimony in his favor. 
The information must necessarily have come originally from 
Spieldoc himself. When the defendant heard that Spieldoc 
could give testimony in his favor, did he net also hear what 
that testimony would be? He says nothing about this in his 
affidavit. In the absence of this denial may we not fairly 
infer that he did hear? Why then did he not put Spieldoe 
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on the stand? It was not because he had not heard of him 
as a witness, it was not because he had not heard of his tes- 
timony, but because Spieldoc told him, when applied to, that 
he did not remember about it. Is this a sufficient excuse? 
I think not. The motion for new trial is refused. 

The refusal to grant a new trial was excepted to by defend- 
ant, and is alleged to be error. 


E. H. Bacon, for plaintiff in error. 


TupPeER, Solicitor General, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


1. There was no error in the Court permitting the witness, 
Wray, to testify as to the conduct and action of the negro 
boy, when the search was made and the pocket-book discov- 
ered. It was a part of the defense of the prisoner, that as 
the negro was about the store when the theft was committed, 
it was possible that he might have been the thief, and any 
evidence that had a tendency to break down or destroy this 
theory was admissible. We do not say that the emotions of 
joy or pleasure exhibited by the boy, as sworn to by the wit- 
ness, were sufficient for that purpose. All we say is, that it 
was competent, and it was for the jury to determine its effect. 

2. For a similar reason there was no error in the argument 
presented by the Court—not an opinion on the facts of the 
unlikelihood of a stranger being the thief, when the pocket- 
book and money were left concealed on the premises. This 
view, a very plausible one, to say the least of it, served to 
destroy any other theory than that the money must have been 
stolen by some one on the premises. 

The Court, upon consultation, was of the opinion that 
there was no error in the charge, as stated in the third ground 
of the motion for new trial, but upon a more careful consid- 
eration than we gave it at that time, I have some doubt as to 
its propriety, or rather its necessity, under the circumstances. 
I can not say that it was erroneous, but speaking for myself 
alone, I prefer that the charge should not be given. I can- 
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not with reason justify it. A man hasa negro boy in attend. 
ance upon the store, who is running in and out probably 
every five minutes, a pocket-book is left carelessly on the 
counter or the head of a barrel, and in fifteen minutes disap. 
pears. To exclude from the jury entirely the probability, or 
even possibility, that the boy might, in passing in and out, 
have taken the pocket-book, unless the proprietor, who is 
charged with its abduction, without any positive proof what- 
ever to sustain the charge, can show that in the interim the 
boy was in the store, is going a great ways, to say the least 
of it. 

The fourth and sixth grounds of the motion Yor new trial 
were abandoned by counsel for plaintiff in error in the argu- 
ment before this Court. 

A new trial ought to have been granted, on the ground of 
newly discovered evidence of the witness, Spieldoc. The 
testimony that the negro boy was down at the wood-pile, and 
jumped up from the place where the pocket-book was con- 
cealed, frightened, and at or about the time when the book 
and money must have been stolen, would have a strong ten- 
dency to remove the presumption of guilt that otherwise 
attaches to the prisoner, and with the testimony of Ernst, 
that the negro boy did come in and go out with the bag, 
while he was there, would be entirely sufficient to, and ought 
to, induce a different verdict from the jury. I am aware 
that Ernst was not sworn, but it is in evidence that he was 
present, and if the facts stated by the witness, Spieldoc, are 
true, Ernst’s testimony would be likely to corroborate it, but 
whether it would or not, the evidence is material and im- 
portant, and might justly of itself change the result. The 
plaintiff in error was guilty of no laches in his effort to get 
this evidence—knowing that Spieldoc was in the store, he 
called upon him, before the trial, to learn what he knew that 
would make in his favor. The witness told him that he knew 
nothing, thus accidentally or by design, misleading the ac- 
cused, who was not bound in consequence to subpeena or 
compel his attendance as a witness. What Spieldoc did know 
and would swear, the prisoner never learned until after the 
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trial. We think the plaintiff in error in the showing came 
fully up to the rule to obtain a new trial on the ground of 
newly discovered evidence in all respects, 

Let the judgment be reversed. 





“ 
Davip Lamp, executor and propounder, plaintiff in error, 
vs. Mary GrirTMAN et al., caveators, defendants in error. 


1. When the testator signs his will in the presence of the subscribing 
witnesses, and retires to an adjoining room, and lies down, and the wit- 
nesses subsequently signed as subscribing witnesses: Held, that the 
presumption is, that they did not subscribe in presence of the testator, 
and that this presumption must be rebutted by proof before the will 
can be set up. 

2. The recognition by the witnesses at a subsequent day, in the presence 
of the testator, that the signatures to the will were their own, is not a 
compliance with the law, and does not cure the original omission. 


Appeal from Court of Ordinary of Jefferson county. Tried 
before Judge Hout, at October Term, 1860. 


A paper, purporting to be the last will of Andrew Girt- 
man, was propounded for probate by David J. Lamb, the 
executor therein named, before the Court of Ordinary of \ 
Jefferson county, at July Term, 1857, and a caveat entered 
thereto by Mary Girtman and others, on various grounds, 
two of which are only necessary to be here stated. The first 
is, that the will was not properly executed, the subscribing 
witnesses not having signed it in the presence of the testator, 
and the second, that the third and sixth items of the will are 
void, as being in conflict with the Act of 1818, against man- 
umission, etc. These items are as follows: 

Irem 3d. I give and bequeath to my friend, John S. Bell, 
my seven negroes, to-wit, (naming and describing them,) to 
him forever. 

Ire 6th. I direct that my executor pay to John S. Bell 
two hundred dollars, for the purpose of defraying any ex- 
penses which he may incur in taking care or providing for 

VoL, xxxuI—19, 
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the negroes mentioned in the third item, in carrying out my 
desire in said item. 

The case was taken by appeal to the Superior Court. On 
the trial the testimony of the subscribing witnesses and others, 
introduced by the propounder to sustain the due execution 
of the will, is stated by Judge Holt, in his decision granting 
a new trial, which will be found below. 

It was also proved by the ‘propounder that some fifteen 
days after the will was signed, the testator recognized it as 
his will, and had the same sealed up, procuring the subscrib- 
ing witnesses to write their names across the seals, and de- 
livered the package to one of them to be given to the Ordi- 
nary, giving as a reason for this that he was afraid to keep 
the will by him, as he had some “ hot-headed kin.” 

The evidence bearing upon the point of manumission is as 
follows : 

Zac. L. Browy, a subscribing witness, testified: Tes- 
tator said he had given the negroes to John S. Bell; that he 
gave the negroes the privilege of choosing their owner, and 
they had selected Dr. Bell; that he once thought of freeing 
them, but Esquire Spier told him he could not do it by will; 
that he could not manumit in Georgia, and the negroes did 
not want to go off; that Bell was an honorable man; he 
knew the negroes were subject to Bell’s debts, but he did not 
believe he would have them sold; he had confidence in him, 
and believed he would carry out his will, purpose or design ; 
can’t say which word was used by testator. If he, Bell, did 
not, it would damn him in the community. Dr. Bell was 
not there. 

SPENCER G. SPIVEY, a subscribing witness, says: I saw 
Bell one day, and said to him, “the negroes, as they now 
stand, are subject to your debts.” Bell replied, “I will fix 
that.” Bell was seen twice by me after the execution of the 
will. Testator suggested a change in his will; he would 
change his executor. Bell stated it could not be done with- 
out making a new one. Testator said nothing more. 

JAMES S. SPIER, another attesting witness, testified: Tes- 
tator said he thought it right to give something to whom- 
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soever took the negrves, as compensation for his trouble, that 
he did not want him burthened for nothing, It was remarked 
that as the gift stood, the negroes might be taken for Bell’s 
debts, and testator said he had more confidence in Bell than 
to believe he would let that be done, for if he did, and did 
not carry out his will, it would damn him in the settlement. 

Propounders also proved by Ropert W. DANIEL and 
JAMES GRIFFIN, who testify that they were not present at 
the attestation, but have visited the house since, and if the 
table on which the will was signed was in the centre of the 
side of the room in which it was, or near the centre and the 
head of the bed in the bed room sat within two to, four feet 





of the partition, then, in their opinion, if testator was lying 


with his head to the head of the bed, he could see the table 
on which will was executed. Don’t know that the table and 
bed were in same position when seen by us as they were at 
the time of attestation. 

Evidence was introduced by caveators, but it has no bear- 
ing on the two grounds relied on, 

After being charged by the Court, the jury returned a ver- 
dict in favor of the propounder, and caveators moved for a 
new trial, on the grounds stated in the decision, made by 
Judge Holt, after argument had on the motion. The decision 
was delivered at the October Term, 1861. On the 19th 
April, 1861, the following agreement was entered into by 
counsel for propounder and caveators : 

Counsel being unable to agree upon the brief of testimony, 
it is ordered, by consent, that the brief of evidence prepared 
by counsel for caveators, with the objections and addditions 
made by counsel for propounder, upon the margin thereof, 
be submitted to the Court, and upon his decision upon the 
conflict, it shall constitute the brief of evidence in this case. 


JUDGE HOLT’S DECISION. 


The paper offered as the will of Mr. Girtman was opposed 
on several grounds, but those chiefly relied upon by the cay- 
eators, were two: first, the want of its legal execution, and 
secondly, its illegality, by reason of the attempt which was 
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therein made indirectly to manumit slaves, and the jury hay- 
ing found in favor of. the will, the Court is moved for a new 
trial, upon the allegations that the verdict is contrary to law 
and evidence. 

The objection to the execution of the will is, that the attest- 
ing witnesses did not subscribe in the presence of Mr. Girt- 
man, the testator. Attesting and subscribing by witnesses, 
in the presence of the testator, are essential to the validity 
of the will, and this must be shown to have been done, else 
the will shall be held to be void and of none effect. Ths 
is positive statute law that cannot be set aside or dis re- 
garded. We have the evidence of the subscribing witnesses, 
and from them we learn that the testator was a man sixty or 
seventy years old, in feeble health, and weak, though he could 
sit up and walk about; that he had no wife or child, and 
was very anxious to make a will, and for this purpose called 
around him the subscribing witnesses, one of whom wrote 
the will; that the strong desire he had to make a will was 
on account of his slaves, whom he wished to manumit, but 
on being told that he could not legally do that, then to leave 
them to whomsoever the negroes might choose ; that the will 
was read to and fully approved by him, and everything done by 
him, and those assisting him, which was deemed by them to 
be necessary to its valid execution. But was every thing done 
by them, and were they not mistaken as to what was necessary 
to have been done? is the important question before the Court. 
The concurring testimony of the subscribing witnesses is that 
the testator executed the will sitting at his table, in the hall 
or common sitting room, and in the presence of witnesses; 
that when he had signed the paper he got up and said, “you 
have done with me now, I am weak, and will go and lie 
down ;” that he retired to a bed in his room, which adjoined 
the hall, and was accompanied by one of the party, who after- 
wards subscribed as a witness; that nothing further was done 
in the matter until he who accompanied him to his bed-room 
returned ; that then they all subscribed the will in the pres- 
ence of each other; that about fifteen minutes after the wit- 
nesses had subscribed, the testator was seen lying on his bed 
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with his head towards the head of the bed, in the ordinary 
way that men lie, and as he had been seen lying some hours 
before in the same bed, by one of the witnesses, and in that 
position he could not have seen the act of attestation. 


There was no evidence, that from the time his friend who 
accompanied him to his bed left him, he was ever, while the 
business was being transacted, in any other position, and the 
conduct, at that time, of the subscribing witnesses and of Mr. 
Lamb, the propounder of the will, has some weight in addi- 
tion to the facts testified to, upon the question of presence, 
which we are considering. It was thought by them that 
they ought to subscribe in the presence of each other, and 
therefore they delayed the act of subscribing until the return 
of him who accompanied the testator to his bed room, but no 
longer, and then they immediately subscribed in the presence 
of each other, while the testator lay in his bed in an adjoin- 
ing room, from which he could not see what was done by 
them. Nor did he, or his friends who were assisting him, 
seem to consider it important that he should see or be able 
to see, for when the testator had signed the will in their 
presence he said, “you have done with me now,” to which 
they assented by accompanying him to his bed, though they, 
delayed to subscribe until all the witnesses were present and 
they could subscribe in the presence of each other, But the 
mistake of the law cannot alter the law. It is true that it is 
not necessary for the testator to have actually seen the wit- 
nesses subscribe, but it was necessary that they should have 
subscribed in his presence, that it must have been done before 
him or in his view, so that if he would have looked from his 
actual position he might have seen them subscribe. What 
was his position at the moment of subscribing is not known, 
but it is known that just before, he was assisted to his room 
by reason of his weakness and for the purpose of rest, where 
fifteen minutes after, he was seen lying in the same position as 
that in which he had been seen in the same bed some hours 
before, and in the ordinary way in which men lie in their beds 
for rest, and that from the position in which he then was, he 
could not have seen the witnesses subscribe. To counteract 








294 SUPREME COURT OF GEORGIA. 


Lamb, ex’r, vs. Girtman e¢ al. 








this proof it should have been shown that the testator actually 
assumed such position in his bed, as to bring the witnesses, 
when subscribing, within his view, not that he might have 
done so; nor can the strong testimony of the subscribing wit- 
nesses, who knew how things really were at the time, be coun- 
tervailed by the testimony of witnesses long afterwards taken 
to the room, to be prepared to testify to a supposed state of 
things. Upon this point, therefore, of a defective execution 
of the will, the Court cannot doubt as to the propriety of 
granting a new trial, and as the case will again come before 
the Court for another trial, when not only the validity of the 
whole will must be tried, but the legality of particular clauses 
be determined, the Court abstains now from the expression 
of any opinion on the latter subject. Let the verdict be set 
aside and a new trial be granted.” 

Counsel for propounder excepts to this decision, alleging 
it to be error. 

The case was brought up to the last January Term of this 
Court, and a dimunition of the record being suggested, was 
sent back to have the same corrected. In the interim, namely, 

on the 15th of February, 1862, Judge Holt euile the fol- 
* Jowing note on the bill of jdhempticns: 

The counsel in this case not being agreed as to the testi- 
mony filed, I stated the case as made by the proofs correctly 
in my eciaion, as I believe, without correcting the brief of 
the evidence; but having understood that the Supreme Court 
looks to the brief, and not the decision, for the facts of the 
case, I have corrected the brief. 

It was contended by counsel for plaintiff in error that the 
Judge could not correct the brief of testimony after it had 
passed out of his hands, and that counsel had the right to 
use in this Court the brief as it was before the corrections of 


Judge Holt. 
WILKINS, for plaintiff in error. 


SHEWMAKE, for defendant in error. 
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By the Court—Lyon, J., delivering the opinion. 


1. The question before the jury was, whether the will was 
signed by the subscribing witnesses in the presence of the tes- 
tator, as required by the Act of 1st January, 1851, pamphlet, 
page 104? At the time of their attestation the testator was 
in a different room to that in which the will was signed by 
the witnesses. That fact raised a presumption, that they, the 
witnesses, did not sign in his presence. Lamb vs. Girtman, 
8. C., 26th Georgia, 630. And this presumption was not 
overcome, (which was necessary) by any evidence on the 
trial; but on the contrary, it was strengthened, and made 
almost conclusive by the evidence. We will not discuss the 
evidence, as that labor has been saved to us by the able and 
searching exposition of the Judge who tried the cause, whose 
decision we endorse and adopt as our own. Let it speak for 
itself. 

2. The subsequent recognition by the witnesses of their 
signatures to the testator’s, does not help the case for the pro- 
pounder of the will. This is not a signing in the presence 
of the testator and of each other, and if we should dispense 
with one recognition of the statute we might with another, 
until the whole object of the statute, whatever that is, should 
be defeated. This we are not inclined to do, but choose 
rather to adhere to the statute as it is, and in doing so, know 
that we cannot err. 

Let the judgment be affirmed. 
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JaMES H. Jackson, plaintiff in error, vs. Joun E. Moye, 
defendant in error. 


1. Before a warrant of survey, under the laws pertaining to head rights, 
can be legally issued, there must be produced to the Land Court a 
notice to the person in possession (if any there be) of the intended 
application, with a description of the premises to be surveyed, and 
the sheriff’s return thereon of service by him ten days previously; 
or if there be no person, other than the applicant, in possession, the 
sheriff’s certificate to that effect. And upon trial of a caveat on ap- 
peal in the Superior Court, in such a case, the notice and service 
thereof, or the certificate, should be put in evidence before the warrant 
of survey can be admitted. 

2. In the absence of proof of notice served, or certificate given as above, 
the Superior Court should not presume the existence of either, from 
the fact that a warrant had been issued. 

8. To supply the defect, parol evidence of verbal notice, or that there 
was no adverse possession, is inadmissible on the trial. 

4, The proviso attached to the 2d section of the act is void, because 
repugnant to the body of the act. 


Caveat to land warrant, in Washington Superior Court. 
Tried before Judge Hout, at September Term, 1859. 


James H. Jackson, the plaintiff in error, made application 
to the Land Court of Washington county for a warrant of 
survey of certain alleged vacant land in said county, subject 
to head rights. The Justices granted the warrant, and John 
KE. Moye, the defendant in error, entered his caveat in the 
Superior Court, for this, to-wit: “that said land is not vacant, 
but is surveyed land, and has been in the peaceable and un- 
disturbed possession of caveator for more than seven years” 
before this proceeding. 

The case, after a trial before a petit jury, was taken to the 
appeal, and when it came on to be heard before the special 
jury, plaintiff in error, the applicant, tendered in evidence a 
land warrant issued by the Justices constituting the Land 
Court, directing the county surveyor to lay out to Jackson 
two hundred acres of land on Williamson swamp, taking 
care to except all lands before laid out to any person. To 
the introduction of the warrant caveator objected, upon the 
ground that it must be first shown that the notice to cavea- 
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tor, and the return and certificate of the sheriff, required by 

‘the Acts of 1853 and 1854, had been given and complied 

, with before the warrant could be admitted. Plaintiff in error 
then offered to prove that neither caveator, or any one else, 
was in possession either before or since the issuing of the 
warrant. This proof was repelled by the Court. Plaintiff 
then proposed to show that the caveator had verbal notice of 
the application by plaintiff for the warrant of survey, and 
this was rejected by the Court, upon the ground that nothing 
but a written notice to caveator, and the return upon it by 
the sheriff, would be sufficient to admit the warrant in evi- 
dence. Upon motion, the Court dismissed the case, with 
leave to plaintiff in error to move to have it reinstated. He 
accordingly moved to reinstate his case on the following 
grounds : 

1. Because before the motion of caveator could prevail, it 
should be shown that he, or some one else, was in possession 
of the land. 

2. The motion to dismiss ought not to prevail, because 
this Court will presume that the Clerk and Justices who had 
original jurisdiction of the matter, had done their duty be- 
fore granting the warrant, and if they had not, it was incum- 
bent on caveator to prove that the law had not been complied 
with. 

3. The warrant was improperly rejected, because there was 
no evidence that any one was in possession, and the Court, 
in rejecting the warrant, had to assume that some one was in 
possession, as no notice is necessary, unless some one, other 
than the applicant, is in possession. 

4 and 5. Because the Court erred in rejecting evidence 
that no one was in possession. 

6. That the Court erred in rejecting the evidence that cav- 
eator had verbal notice of the application by plaintiff in 
error more than ten days before the warrant ,was granted. 

7. Because the only question was, whether caveator was in 
possession for seven years, claiming title, and whether the 
land was vacant. 

It was agreed that the Court might reserve his opinion 
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until the next term, at which time the following opinion wag 
delivered. After a statement of the case his Honor proceeds; 

When the applicant offered to the jury the warrant of sur- 
vey, it was objected to until notice was shown. In answer 
to this objection, the maxim of rite acta was insisted upon, 
as dispensing with such proof; that the Land Court, which 
had original jurisdiction, would be presumed to have acted 
properly, and upon legal proof, when it issued the warrant, 
But this answer was not deemed by the Court sufficient. The 
appeal, by the Act of 24th December, 1836, brought the 
case before this Court for final judgment, not for the correc- 
tion of an error. It comes up in its totality, and the Court 
is bound as much as the Court below was, to see that the par- 
ties are recta in curia, and that its proceedings are 1egular 
and legal. ‘This proceeding is to obtain a warrant to survey 
vacant land, and the Act first cited plainly makes a written 
notice, and the official return upon it of the sheriff, of the 
intended application, the first and indispensable step. This 
notice and return are not only necessary to give this Court 
jurisdiction, but must accompany its judgment to the office 
of the Secretary of State before such judgment can be avail- 
able there for the obtainment of agrant. The want of notice, 
and the official return of the sheriff, is not a mere irregular- 
ity that may be corrected, but an incurable defect, as much 
so as the want of process in a common law action. The mo- 
tion to reinstate is overruled. 

To this decision counsel for applicant excepted. 


ScHLEY, for plaintiff in error. 


Evans, for defendant in error. 
By the Court.—JENK ins, J., delivering the opinion. 


The questions raised by this bill of exceptions require a 
construction of the Act of 17th February, 1854, pamphlet 
75, entitled, “ An Act to secure a preference to persons in 
possession, in applications for grants under the laws pertain- 
ing to head rights.” It must be conceded that this Act is 
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curiously framed, so curiously as to render its construction 
somewhat difficult. The difficulty, however, does not absolve 
the Court from the duty of endeavoring so to construe it as 
to effect legislative intent to advance the remedy. As indi- 
cated by its title, the intention of the Legislature was not to 
give a preference. That had been done by the second section 
of the Act of 7th June, 1777, Cobb’s Digest, 661. The 
object, then, was to “secure” a right previously given. 

This case came to the Superior Court on appeal from 
magistrates sitting as a Land Court, having original juris- 
diction. From the papers transmitted to the appellate Court, 
it does not appear that anterior to the issuing of the warrant 
of survey, by the Land Court, the sheriff had either made a 
return of notice served upon any person in possession of the 
premises, or certified that there was no person other than the 
applicant in possession.” The case had been initiated and 
prosecuted thus far, as if the Act of 17th February, 1854, 
had never been passed ; and the caveator, in the Superior 
Court, objected to the introduction of the warrant of survey 
in evidence, because there had been no prior return or certifi- 
cate by the sheriff, as provided in said Act. The applicant 
met the objection: 1. By denying the necessity .of such _re- 
turn or certificate. 2. By insisting that, if necessary, the 
appellate Court should presume that the one or the other had 
been given—should presume that in the Court of original 
jurisdiction all things had been “ rite acta.” . 3. By offering 
parol evidence to the Court that there was no person, other 
than the applicant, in possession, and that the caveator had 
received verbal notice of the application. These replies were 
held insufficient by the Court below, and the objection of the 
caveator sustained. 

1. To arrive ata proper construction of the Act, we must 
consider the old law, the mischief, and the remedy. The old 
law gave the preference to first settlers, or persons in posses- 
sion. Preference for what? For a grant to the premises 
possessed, The mischief was; that the applicant fora war- 
rant of survey was not required to notify the party in pos- 
session (if any) of his intended application, nor was he 
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required to adduce proof to the Land Court that there was 
no person, or noe other than himself, in possession. Hence 
it often occurred that a person in possession was ignorant of 
the proceeding, and the Land Court and officers of the Goy- 
ernment generally, equally ignorant of his possession, until 
the grant had been obtained and the policy of the law de- 
feated. ‘The statute in question was intended to remedy this 
mischief. 

The first section, after reaffirming the preference given by 
the Act of 1777, provides that “before any such warrant of 
survey shall be issued, ten days’ notice shall be served upon 
the person’in possession of the intended application, describ- 
ing the premises to be surveyed, and shall be returned as 
having been served by the sheriff of the county.” 

This notice, it will be observed, is a condition precedent 
to the issuing of the warrant of survey, and undoubtedly is 
to be required only where there is a person, other than the 
applicant, in possession, for in no other case could such notice 
possibly be given. But how ‘is tle Land Court to know 
whether there be or be not such adverse possession as would 
render notice necessary ? 

The second section, which: (by its terms) is directory to the 
Secretary of State, provides that he “shall not attach the 
seal of the State to any grant under head rights, until the 
applicant shall furnish to him the certificate of the sheriff of 
the county where the land lies, stating that the notice herein 
required, (2. e. the notice in terms of the first section,) has 
been given, or that no person, other than the applicant for a 
grant, is in possession of the premises proposed to be granted.” 
Construing the first and second sections together, they will 
be found to cover the whole ground and remove the mischief. 
If there be a party, other than the applicant, in possession, 
the sheriff’s certificate of the service of notice makes it clear 
that the opportunity has been afforded him of interposing 
and asserting the preference given him by law. If there be 
no person, other than the applicant, in possession, the certifi- 
cate of the sheriff to that effect makes it equally clear, that 
so far as known to that officer of the law, no impediment of 
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adverse possession stands in the way of the applicant. It is 
true, his certificate would not be conclusive. Any party hap- 
pening to know of the’ proceeding might still come in and 
caveat, averring his possession; but such cases would not be 
likely to occur. The certificate would, at all events, make a 
prima facie case, and this is, probably, all that the law could 
reasonably require of the applicant as a security to the rights 
of preferred settlers. 

The argument, that by the letter of the second section, the 
certificate that there is no adverse possession, is intended for 
the guidance of the Secretary of State, and not of the Land. 
Court, is a precaution against the wrongful issue of grant, 
not of a warrant of survey, is of little force. The certificate 
of notice served is manifestly intended as a guide to both 
those authorities, and as in cases which preclude i, (there 
being no party upon whom notice can be served;) the other 
certificate is ultimately required as its alternative, a reason- 
able construction would make the latter alsu a guide to the 
Land Court, as well as to the Secretary of State. The war- 
rant of survey, and the survey under it, are alike valueless 
to the applicant without a grant. Did then the Legislature 
intend that the applicant should pass through the Land Court, 
should have a survey and landmarks made upon the prem- 
ises, the attestation of chain carriers, the grant formally ex- 
tended, made ready for the great seal of the State, and then 
fail for the want of the sheriff’s certificate? or did they 
intend that this certificate, when necessary, should be pro- 
cured and made part of the documentary proceedings in 
limine? “ Qui heret in litera, heret in cortice.” 

This construction, we think, gives to the remedy a sym- 
metry and efficacy which would otherwise be wanting. 

2. We cannot give the applicant the benefit of the pre- 
sumption that all things required by the law had been rightly 
done in the Court of original jurisdiction, The appeal 
brought up the entire case. The onus upon the applicant in 
the appellate Court was no less than in the other. If, as we 
hold, the certificate be an indispensable preliminary to the 
warrant, it must be made to appear affirmatively whenever 
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and wherever the parties litigate the right. It will scarcely 
be contended that the Secretary of State, when called on Ped 
attach the seal to the grant, could raise such a presumption 
and waive the certificate. 

3. Nor can we sustain the position that the defect can be sup- 
plied by parol proof on the trial before a jury in the Superior 
Court. The law not only imposes on the applicant the onus 
of proving either that notice had been given to one in pos- 
session, or that there was no adverse possession, but prescribes 
the form in which the proof shall be made, viz: by the offi- 

scial return, or the official certificate of the sheriff. 

4, One other proposition remains to be considered, viz; 
that there is attached to the second section of the Act a pro- 
viso, in these words, “nothing herein contained shall be so 
construed as to apply to any land not in possession of any 
other person than the applicant.” But in that very section 
it is positively enacted “that the Secretary of State shall 
not attach the seal of the State to any grant, under head 
rights, until the applicant shall furnish to him the certificate 
of the sheriff of the county where the land lies, stating that 
the notice herein required has been given, or that no person, 
other than the applicant for a grant is in possession of the land 
proposed to be granted.” Argument is unnecessary. to show 
that the proviso is a saving, repugnant to so much of the 
body of the Act as I have here italicized, and we have only 
to add, that it is for that reason. void. 

The majority of the Court are, therefore, of opinion that 
there was no error in the rulings of the Court below. 

Let the judgment be affirmed. 


Mr. Justice Lyon dissented from the judgment of the 
majority of the Court in this case. 
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Tuomas J. ALFORD, plaintiff in error, vs. THE STATE OF 
GeroraiA, defendant in error. 


1. A judgment will not be reversed for an erroneous decision, which 
works no injury or injustice to the plaintiff in error. 

2. Testimony improperly rejected by the Court, and then offered by the 
other party, and objected to by the side at first insisting on itsintro- 
duction, is no error for whith he can complain. 

3. It is error in the Court to allow testimony taken down, under the 
statute, to be discredited by showing that the penman performed the 
duty in an inexpert and bungling manner. 

4, Ex parte and voluntary depositions, taken in a collateral matter, can- 
not be read as evidence, though the witnesses be dead or absent in 
the public service. 

5. To charge the jury that, if two persons arm themselves on account of 
their quarrel, and both draw, it is quite immaterial which fired first, 
there is malice aforethought in each, and the slayer is guilty of murder, 
is error. 

6. So, also, it is error to charge the jury in the following language: ‘‘ By 
the laws of Georgia it is forbidden to carry deadly weapons secretly. 
If, in violation of the law, one arm himself with a deadly weapon, and 
in a fight kill his adversary, it will be murder.’’ It being the opinion 
of this Court that the law does not necessarily, and under all circum- 
stances, attach malice to the secretly carrying deadly weapons. 


Indictment for murder, in Washington Superior Court. 
March Term, 1862. Honorable Wiiu1am W. Hott, pre- 


siding. 


As the Court did not pass upon the evidence in this case 
a statement of it is deemed useless, A statement of the 
points will be found in the opinion of the Court as pro- 
nounced by Judge Lumpkin. 


H. V. Jounson, and Bartey & DEGRAFFENRIED, for 
plaintiff in error. 


W. W. Montgomery, Solicitor General, contra. 
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By the Court—Lumpxwy, J., delivering the opinion. 


We should not feel inclined to notice the minor points in 
this case, but having determined to award a re-hearing, it 
becomes necessary to do sy by way of direction on the next 
trial, As it is, we shall dispose of them very briefly. 

1.~It is complained that the Court refused to allow the 
prisoner to give in evidence the whole of a conversation be- 
tween himself and the witness Heath. Heath testified to 
threats of prisoner against the deceased, but was not allowed 
to prove the cause of those threats as stated by Alford in the 
same conversation; all that the prisoner said at the time relat- 
ing to the same subject matter should have gone to the jury. 
But in as much as the parts suppressed would have consti- 
tuted no legal justification for the homicide, however natural 
the resentment of Alford against Kittrell for the supposed 
injury done his brother, we would not for this reason have 
reversed the judgment. 

2. So of the second ground of alleged error. Prisoner’s 
counsel proposed to read the testimony of two of the wit- 
nesses, Brown and Heath, taken down by the Court ata 
former attempt to try this case, for the purpose of impeaching 
their credit. Parts of the testimony taken down on the mis- 
trial were read to the witnesses, and their attention particu- 
larly called tothem. Such parts the Court permitted counsel 
to read, but refused to allow them to read the balance. In 
this also we hold there was error. It being the sworn evi- 
dence of the witnesses, there was no reason, according to the 
rule established in the Queen’s case, that it should be exhib- 
ited to the witnesses in order to lay the foundation for im- 
peaching their credit. But when the Attorney General 
offered to read the whole of the former evidence of these 
witnesses, which was in turn objected to by counsel for pris- 
-oner, the error was cured. And the defendant cannot com- 
plain that he was hurt by the previous decision. The maxim 
of the law being volenti non fit injuria. 

3. Was the Court right in allowing the State to introduce 
A. D. Jernigan, the Clerk, to prove that Mr. Knight, who 
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acted as the amenuensis of the Court in taking down the tes- 
timony of Brown and Heath, given on the mis-trial at a 
preceding term, did it in an inexpert and bungling manner ? 
We think not. It is the duty of the Court to have the testi- 
mony of each witness, after it is written, carefully read over 
to the witnesses, and the mistakes corrected, if there be any, 
so that the objects of the statute should not be defeated. 
When thus examined and assented to it should speak the 
truth—the whole truth, and nothing but the truth. Liberty, 
_and even life itself, may depend upon the faithful perform- 
ance of this duty. To permit any particular fact thus sol- 
emnly verified to be subsequently called in question, would 
lead to great inconvenience. But to suffef the whole of it to 
be discredited by proving the inexpertness of the Court’s 
penman would lead to incalculable mischief. An incompe- 
tent, or even slovenly writer, should never be employed for 
this business. 

4, During the progress of the trial a proposition was made 
by counsel for the prisoner to read in evidence to the jury, 
the affidavits of Phillips, Carey and Wright, made in open 
Court at a former term, on a motion to bail prisoner, the said 
Phillips having since died, and the said Carey and Wright 
being absent in the military service of the Confederate States 
in the State of Virginia; and the said affidavits being made 
after counsel for prisoner proposed to put the witnesses on 
the stand, to be orally examined by the Court and State’s . 
Attorney, but which the Court declined to do, requiring that 
the affidavits should be submitted in writing, which was 
accordingly done, the Attorney General being permitted to 
inspect said affidavits, the same being taken and sworn to in 
open Court. 

This testimony was rejected, and we think properly. For 
after all, the affidavits were ex parte voluntary depositions, 
not made as evidence in the case, but for a collateral purpose, 
and the witnesses not subjected to a cross-examination. That 
the showing would have constituted a sufficient ground for a 
continuance of the case we entertain no doubt. But the de- 
fendant preferred risking a trial rather than submit to farther 

VoL, xxxmI—20, 
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imprisonment. After all, when we consider that the prisoner 
was deprived of the testimony of two of his witnesses by the 
public, andthe third died in the service of the country, it 
would seem that some legislation was needed in such a case, 
Indeed, would it not be expedient to provide a mode for 
taking testimony in all State cases where it was impossible 
for the prisoner to procure the personal attendance of the 
witnesses? In all public prosecutions the witnesses for the 
State must be confronted with the accused. Is it,consistent 
with the humanity of the law that parties should be com- 
pelled to elect between a protracted, not to say perpetual im- 
prisonment, or a trial in the absence of material testimony, 
especially when the witnesses are absent in the public service. 

So much for the mint, anise and cummin of this case. We 
now proceed to consider the weightier matters of the law 
involved ih it. 

As to the office of the Judge and jury in criminal trials, 
and the reference of the Circuit Judges to another tribunal, 
we have said all that we care to say upon these subjects. 

5. In the course of his charge to the jury, the presiding 
Judge stated, amongst other things, “that if they should find 
from the evidence that the prisoner and Kittrell armed them- 
selves on account of their quarrel, and both drew, it was quite 
immaterial which fired first, there is malice aforethought in 
each, and the slayer is guilty of murder.” We hold this 
proposition to be untenable. I hear that my adversary has 
threatened my life; I arm myself for defence ; we meet, and 
mutually draw our weapons; he fires first, and I kill him. 
Is this murder in me? I apprehend not. His Honor added, 
“by the laws of Georgia, it is forbidden to carry deadly 
weapons secretly. If in violation of this law, one arm him- 
self with a deadly weapon, and in a fight kill his adversary, 
it will be murder, and especially so if the slayer be the ag- 
gressor. Malice will be implied from the unlawful act of 
thus arming.” This we deem the fatal error in this case. 
For it is a fact not disputed, that Alford armed himself 
secretly with a deadly weapon, and in the fight with Kittrell, 
who the weight of testimony shows shot first, and Alford 
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killed him. All this is conceded. There was nothing left, 
then, for the jury but to write a verdict of guilty without 
leaving their box. They were precluded by this charge from 
examining the testimony, for no view which they might take 
of it could change the result. And it will be perceived, that 
had Kittrell killed Alford it would have been equally mur- 
der in the opinion of the Court. This we respectfully submit 
cannot be true. 

Suppose the jury should find from the proof that notwith- 
standing the threat of Alford, the fatal interview was sought by 
Kittrell. At any rate, that he unnecessarily threw himself in 
the way of Alford, that an altercation ensuing he drew his pis- 
tol and fired first upon his adversary, when Alford took his life, 
Might they not conclude that the result was produced by the 
excitement of the moment, and not from malice aforethought 
in Alford? Should the jury not have been allowed at- least 
to examine_the evidence in this and various other aspects 
which might have been presented of this fatal transaction ? 
And is there any such prpcrustean rule of law which attaches 
such consequences to the secretly arming with deadly weapons, 
no matter for what purpose? Does the secretly carrying a 
deadly weapon import malice under all circumstances? We 
have not so understood the statute. In defiance of the law, 
deadly weapons are secretly worn by nine-tenths of our peo- 
ple, for offence or defence. It may be to kill a mad-dog or 
a mad-man, as occasion may demand. A policeman secretly 
arms himself for his night watch, and in a struggle with a 
burglar, kills him. For this, the State makes the indi- 
vidual indictable and punishable. But it never occurred to 
the framers of this Act, that if a citizen was slain the law 
imputed malice to the homicide, no matter under what cir- 
cumstances the killing took place, and would listen to no 
explanation. But we have said enough to make ourselves 
understood, and forbear to press this point any further. 

We deem it improper to express any opinion upon the 
evidence. 

A new trial is granted upon the grounds indicated. 

Let the judgment be reversed. 





